Roger J Ball
1375 Vintry Lane

Salt Lake City, Utah 84121

(801) 277-1375

1 June 2007

BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH
In the Matter of R746-100 – 
| 
Docket No 07-R100-01
Practice and Procedure Governing
|
Formal Hearings
|
COMMENTS REGARDING THE 

|
PROPOSED REVIEW OF UAC R746-100
On 2 May 2007, the Public Service Commission of Utah
 issued a Notice of Public Meeting announcing that it “is considering conducting a rulemaking process to update and modify Utah Administrative Rule No. R746-100” and soliciting “comments from members of the public … for their suggestions on possible changes, deletions or additions that may be considered.”  The Notice requested that “Interested persons … submit written comments for proposed rule changes to the PSC by June 1, 2007”, and announced that “a Public Meeting will be held on Wednesday, June 6, 2007 at 9:30am, Fourth Floor, Room No. 401, Heber M. Wells State Office Building”.  
EFFECTIVE INTERVENTION BY INDIVIDUALS AND ENTITIES IS IN THE PUBLIC INTEREST

1
CLOSED DOOR NEGOTIATIONS, WHILE UTILITIES PREFER THEM TO OPEN HEARINGS ON RATES, ARE NOT IN THE PUBLIC INTEREST
In contrast to the fully-litigated proceedings of previous years, utility strategy over the past decade has increasingly been to use legislation, lobbying, task forces and other stratagems to find accommodations with regulatory agencies, preferably before filing their applications or, failing that, shortly thereafter and prior to hearings other than procedural ones.  This moves contentious requests for rate increases and other utility demands out of the public eye, makes it much harder for ratepayers to know what is going on or to ensure their interests are adequately taken into account, and stifles the controversy that embarrasses utilities, regulators and politicians while holding them accountable for their actions.
Any changes in Commission rules should strengthen and facilitate ratepayers’ participation in utility regulatory proceedings, not impede or weaken them.

2
QUESTAR’S CAMPAIGN TO SILENCE UTAH REGULATORS

Questar Corporation’s
 relentless campaign to force Questar Gas Company’s
 customers to pay the costs of processing coal-seam gas illustrates this strategy perfectly.


2.1
Background – Coal-seam Gas processing Costs
QC’s pipelines were originally built by a vertically-integrated utility – one that owned and operated wells, pipeline, and distribution – to bring oil-field gas just to QGC’s customers, who paid all the costs of building and operating those pipelines, including a return on investment, in rates regulated by the PSC.  As an interstate market developed for natural gas, the pipes were extended across state lines, Questar Pipeline Company
 was created to own them, the Federal Energy Regulatory Commission regulated the rates the remaining local distribution company
 (today’s QGC) had to pay QPC for transportation and related services, and those costs have been passed on to QGC’s customers in rates set by the PSC.

QC quickly saw that it could increase QPC’s revenues and profits by transporting coal-seam gas on its pipelines, and invested millions of dollars to do so.  Certain sections of the pipelines that would be used for this purpose had only ever been used to transport gas for the LDC, and were thus paid for entirely by its customers.
QC was much slower to recognise the implications for QGC’s customers and, when it finally concluded there might be safety concerns, acted to limit its liability by building a processing plant to extract carbon dioxide from the gas.  However, instead of recognising the plant as a cost associated with the business decision to transport coal-seam gas that caused the potential problem, QC has determinedly maintained that QGC’s customers should pay for it.  Not only that, but they should also pay to have their appliances checked and adjusted in a flawed “Green Sticker” programme that lacks any quality management system whatsoever.
In 1998, true to the sceptical approach then typical of utility regulation in Utah, the Utah Division of Public Utilities
 and Utah Committee of Consumer Services
 scrutinised and opposed QGC’s first (November 1998) application for cost recovery on the processing facilities, and the PSC denied it in December 1999.  

2.2
Legislation – House Bill 320
QC launched House Bill 320 during the 2000 General Session, amongst other things asking the Utah Legislature to encourage the utility regulatory agencies to settle matters with the utilities privately.
A draft of the Bill dated 10 February 2000 would have:
required the PSC to “resolve matters subject to its jurisdiction … in a nonadversarial manner”
 … “designed to minimize controversies”.

To that end, the draft Bill would have:

encouraged parties to “confer with the commission and its staff concerning a contemplated request” for agency action, required the PSC to hold “an initial conference with the potential party or parties requesting” it, and given the PSC discretion whether to “invite other potential parties to participate in subsequent conferences”; 

declared that requests for such conferences “are not requests for agency action” and “do not require notice”; 

required the PSC to “encourage settlement”, “clarify the issues”, “simplify the evidence”, “facilitate discovery”, and “expedite the proceedings”; 

encouraged the PSC and its staff “to seek resolution of the issues presented” and, if “a resolution requiring commission action is achieved” required the PSC to “issue an initial order reflecting the resolution” and “initiate an adjudicative proceeding … to implement the resolution”; 

authorized the PSC to “adopt settlement proposals entered into by one or more of the parties … without testimony or a hearing, unless it is contested by the party initiating the proceeding or the party against whom the proceeding is initiated”;
 and
required the PSC to “accept or reject settlement proposals within a reasonable time”.

And to facilitate the conversion of the proceedings of the Public Service Commission into secret dealings worthy of Star Chamber, the draft bill would have:

exempted from the ex parte rules “discussions with the commission and its staff during initial settlement conferences” and “communications between parties or their counsel and the commission regarding the form and content of draft orders, or findings of fact or conclusions of law made by the commission.”

The corresponding provisions of the Bill that passed both House and Senate, and that was allowed to go into effect without the governor’s signature, were very similar to those in the above mentioned draft.  The principal changes required the PSC to invite “potential parties with a substantial interest” to participate in subsequent conferences, and deleted the ex parte exemptions.


2.3
Lobbying
QGC had already filed a new application for coal-seam gas processing costs, and the DPU and PSC quickly bent before the legislative wind that the QC’s lobbying clout had generated.  The DPU struck a deal with it in June 2000 and, in August 2000, the PSC approved a rate increase, backdated to June 1999 through the 191 Account, albeit with the partial dissent of the PSC’s then-chairman on a crucial aspect.  Although he wished to be, that chairman was not reappointed at the end of his term.
Meanwhile, public outcry against House Bill 320’s emasculation of consumer representation in utility regulation led the Legislature in its 2001 General Session to repeal the Bill in its entirety.  However, the CCS was penalised with intent language in an appropriations bill in the last few days of the session that required its removal to other office space, and handicapped by the size and nature of the alternative space allocated to it by the executive director of the Department of Commerce.  The CCS held out, however, and appealed the coal-seam gas processing rate increase to the Utah Supreme Court, which overturned it in August 2003.  

In October of that year, QC orchestrated the ambush of the CCS’s Chairman and lawyer (an assistant attorney general) by the co-chairs of the Public Utilities & Technology Committee.
  Then QC’s Vice-President of Government Relations, its chief lobbyist, complained to the Attorney General that the CCS’s lawyer had answered media questions about QGC’s Green Sticker programme.

That led to an outrageous and intimidatory enquiry within the AG’s Office.

And at about 8:15pm on Wednesday, 3 March 2004, the final evening of the legislative General Session, the Senate co-chair of PUTIC was behind an amendment to the 2nd Supplemental Appropriations Bill that would have slashed the CCS’s budget by ⅓.  Only swift recognition and action by the Speaker of the House prevented that travesty.


2.3
Suppression of Public Participation

Although the PSC grudgingly returned the money QGC had already collected to ratepayers starting in October 2004, it immediately opened a new proceeding on its own motion, designed to give QGC yet another opportunity to justify a rate increase for gas processing.  In January 2005, QGC promptly filed yet a new to increase its rates for coal-seam gas processing costs.
Governor Huntsman waited just seven days after the end of the 2005 legislative general session before firing the CCS’s director.  Thereafter, the CCS entered into private negotiations with QGC and the DPU, and itself met in secret at least three times before signing a stipulation to increase rates.  The PSC hastily advanced a scheduled hearing without informing even ratepayers who had expressed a specific interest in the matter, denied them intervention, and quickly approved the increase.  

More than 1700 ratepayers sent signed statements to the PSC asking that it hear their perspective, and more than fifty QC stockholders and customers appealed the decision to the Utah Supreme Court, whose verdict is awaited.  QGC furiously demanded that the PSC subpoena several of the appellants to appear on short notice before its Stoel Rives and company attorneys to be deposed on their reasons for challenging the mighty Corporation.  The PSC hastened to oblige.

2.4
Private Negotiations
Since 2000, in almost every QGC case the DPU has entered into a stipulation with the Company, as it has done in the past three PacifiCorp general rate cases.  The DPU has a statutory duty to present the PSC with “comprehensive evidence” in matters before it.  When the DPU joins a stipulation with a utility, it routinely agrees only to support the deal, thereby abdicating that responsibility.  I have repeatedly pointed this out to the PSC, which has entirely ignored it and usually approved the agreement.  

In the past two years, the CCS has also shown a propensity for settling matters with QGC.  It is the CCS’s statutory mandate to represent the interests of a majority of residential and small business ratepayers.  It is also required to obey the Open and Public Meetings Act.  When it contravenes these responsibilities, its subsequent actions are illegal.  The PSC has also remained mute in the face of my repeated arguments in this regard.


2.5
Task Forces
QGC’s application to remove rural GSS and EAC rates from its Tariff in Docket 06-057-T04 arose from a Task Force that the Company proposed in an earlier docket following extensive discussions with the DPU over many months.  The PSC ordered the DPU to lead the Task Force, but the latter failed to properly give public notice of its meetings, and then produced a Task Force Report amenable to QGC, which subsequently filed its application.

The DPU filed testimony and legal argument only in support of the application, in plain violation of its statutory duty to provide the PSC with comprehensive evidence.  It was left to me, eventually the sole opponent after the CCS joined a stipulation with QGC and the DPU, to lay out the history of GSS and EAC rates and provide the PSC with evidence and argument why the stipulation and application should not be approved.  The PSC denied the stipulation, and QGC subsequently withdrew the application but, had it received testimony, argument, and legal argument only from the stipulants, there might have been a very different outcome.  Clearly, the PSC’s existing policy of facilitating the effective intervention of less well-resourced individuals and entities is in the public interest.

Even so, the PSC has recommended political action, including renewal of lapsed legislation, to require ratepayers to underwrite QGC’s recovery of costs associated with past and future expansion of its monopoly service territory, not to mention securing the company’s authorised rate of return on those investments.
3
THE COMMISSION OUGHT NOT TO FURTHER BURDEN INDIVIDUAL RATEPAYERS OR GROUPS IN REPRESENTING THEMSELVES BEFORE IT
I appreciate the fact that the PSC has so far required neither individuals nor entities to be represented by counsel, but I am gravely concerned that it might now be coming under pressure to do so from Questar and regulatory agencies – not to mention the politicians who have been enabling the Corporation and circumscribing the agencies – that have been embarrassed and upset by my forthright testimony in opposition to their most recent stipulation to increase rates.  Such a requirement might very well make it impossible for individual customers or entities to participate in administrative proceedings before the PSC.  

The political ramifications of my testimony are illustrated by the rocket-assisted departure from the hearing room of Department of Commerce executive director Francine Giani, no doubt off to tell the governor what I had said about his economic development policy and cronies, and the replacement of the PSC’s chairman, just weeks after he was reappointed for a second six-year term, reputedly because he failed to curb my remarks.

The 1st Article of the Utah Constitution states that: “All men have the inherent and inalienable right to … protest against wrongs, and petition for redress of grievances; to communicate freely their thoughts and opinions”.  Utah was formed and admitted to the Union under the 4th Article of the Constitution for the United States of America, and is therefore a creature of that Constitution, the 1st Amendment to which prohibits Congress from making any law “abridging the freedom of speech … or the right of the people … to petition the Government for a redress of grievances.”  Additionally, common law extending back over many centuries entitles anyone to petition their government.  The PSC, an administrative creature of the Utah Legislature, with statutorily specified rulemaking and adjudicative powers, is therefore constitutionally barred from requiring ratepayers to be represented by counsel.

The people of Utah, as ratepayers and not as taxpayers, bear all the cost of utility regulation.  Despite the statutorily expressed intent of the Legislature that the utilities should bear all the cost of regulation, the PSC has consistently over many years allowed the utilities to treat their own regulatory expenses and those of the state agencies as costs to be included in rates and passed on to customers.  Ratepayers pay for the PSC, the DPU, the CCS, their lawyers from the attorney-general’s office, and a significant slice of Department of Commerce management.  Yet the DPU has neglected its obligation to balance the interests of the utilities with those of ratepayers for the past seven years, and the CCS its duty to vigourously advocate in consumers’ interests for the past two.

When I am not satisfied that my interests as a customer are being vigourously represented by the State agencies I help pay for, I must either brace myself to accept what I expect will be the unjust and unreasonable results, or intervene.  The costs of intervention in even a case projected to have a relatively minor impact on my bill are high if only in terms of economic opportunities sacrificed to commit the necessary time.  Additionally, I must finance my own costs, while ratepayers such as I fund the CCS’s annual budget of some $1.5M, the DPU’s $3.5M, and Questar’s uncapped regulatory expenses.  Moreover, I am but one person compared with perhaps nine plus consultants at the CCS, 30-40 at the DPU, and goodness knows how many at QC and Stoel Rives.  To also require me to pay the costs of being legally represented is simply inequitable and unacceptable.  If the Commission intends to explore the possibility of such a requirement, it should do so only in concert with making funds available from its own or utility resources to meet at least those costs.
4
THE COMMISSION SHOULD FACILITATE THE EFFECTIVE INTERVENTION OF INDIVIDUAL RATEPAYERS AND GROUPS

The PSC recently acknowledged, in the second paragraph of its 2 April 2007 Decision and Order in Docket 06-057-T04, that it “allows individuals and entities to participate in its administrative proceedings through self-representation, without a retained attorney”.  Indeed the PSC rule now under review specifically permits parties to appear in their own behalf:

Parties may be represented by an attorney … Individuals who are parties to a proceeding … may represent their principals’ interests in the proceeding.

Parties to a proceeding before the Commission … may participate in a proceeding including the right to present evidence, cross-examine witnesses, make argument, written and oral, submit motions, and otherwise participate as determined by the Commission.

So how can the PSC square its interest in facilitating intervention with its desire for orderly proceedings?
Generally, in past proceedings before the commissioners, customer intervenors, whether individuals or entities, who have been unrepresented by attorneys have limited their participation to offering testimony.  As a rule, their positions have been sufficiently in harmony with those of the CCS to allow its attorneys to introduce them, to offer their testimony into evidence, and to afford them some protection from the objections and during the cross-examination of opposing counsel.  That experience cannot be relied upon when the intervenor is in opposition to the CCS, and the PSC ought to review its practice in that regard.

Given the increasing frequency with which utilities, the DPU and the CCS have been jointly bringing stipulations to the PSC for approval, over the past year I have cross-examined utility, DPU, CCS and public witnesses, and offered written and oral argument, as an intervenor, and sometimes as the sole voice of opposition, in certain cases.  This has understandably frustrated and irritated those entities, but the PSC ought not to allow their annoyance that they are being openly opposed to reverse its long-standing policy, that is very much in the public interest if not in the interests of the utilities and regulatory agencies, of allowing self-representation.
An unrepresented intervenor taking a position opposed to the CCS’s must necessarily perform two roles during her/his oral testimony: witness and advocate.  Apart from the problem the PSC identified in its Decision and Order, that the intervenor is unlikely to know or understand the subtleties of procedural rules, which I will address later, he/she is faced with the difficulty of having to switch her/his focus between testimony and objections, or between objecting to a cross question and formulating an answer to it.  The presiding officer should be willing to act as a gatekeeper in such situations to an even greater extent than usual, not only allowing quiet time for the intervenor to reflect and formulate his/her response, but repeatedly checking to ensure that he/she clearly understands the import of what has been said by others and has not unwittingly overlooked the need to respond to one of several, or some of many, parts of the objection or cross question.  
In addition, since objections often seem prompted by cumulative testimony, rather than what has most recently been said, the presiding officer ought to ensure that the objector clearly and comprehensively explains all is being objected to, and all the grounds for the objection.  The presiding officer should check her/his own understanding of the objection, and help the intervenor identify the issues he/she should address.  And the presiding officer ought to follow up with statements and questions to assist the intervenor in addressing every point of an objection.
5
THE COMMISSION SHOULD GRANT ADDITIONAL PROCEDURAL LATITUDE TO INDIVIDAUL RATEPAYERS AND GROUPS WHO WISH TO INTERVENE
Given that customers cannot know whether they need to intervene until the DPU and CCS have made their positions known, which often isn’t clear until proceedings are well advanced, the PSC should also accommodate late intervention, extend discovery, encourage and if necessary compel response to discovery, and be generous in extending schedules to allow individuals and entities to intervene effectively.

In Docket 05-057-T01, Questar generated a succession of draft scheduling orders in February 2006 seeking to impose several conditions on intervenors regarding the filing of testimony and legal argument that were unlike anything I had ever seen before.  In Docket 06-057-T04, the CCS on 9 February 2007 urged the PSC to impose yet more such conditions.  Questar and the CCS had done all in their power to prevent my intervention at all, were angry that I had questioned their objectives and testimony, and furiously objected to my cross-examination of one another’s witnesses.  The conditions they proposed were intended to prevent me from offering facts and perspectives that they did not wish the PSC to hear or place on the record.  They were designed and intended to be barriers to my effective participation, and the PSC ought to make clear that it will never again entertain such devices.
In its 23 March 2007 Response to my Stipulation Position Statement in Docket 06-057-T04, in footnote 3 on page 6, Questar – with the expensive (both directly and indirectly to ratepayers) assistance of its Stoel Rives lawyers – complain that I have pointed out they failed to file a motion for approval of their stipulation.  Questar is expert at using Stoel Rives attorneys to confound individual ratepayers with legal mumbo-jumbo in formal complaint cases.  When it suits the Corporation, it is a stickler for procedure, but when an individual ratepayer questions a lapse on its part, procedure is no longer important.  Well, the PSC ought to have clear and simple procedures in its rules, written in everyday American English, so that any ratepayer can understand them.  It ought to make reasonable allowances for the ability of individual ratepayers and groups to understand its rules and those specific to members of the bar, but utilities, regulatory agencies and other entities that have well-paid (often at ratepayers’ expense) legal counsel should be held to the highest standard of compliance with the rules.

In granting intervention to an individual ratepayer, or to a group or entity representing ratepayers’ interests, the PSC should routinely order the utility concerned, along with the DPU and CCS, to provide the intervenor with copies of all discovery requests and responses already or subsequently served on any party.  This would significantly improve the efficiency of the process and save everyone much time and expense.

In its 26 May 2006 Order Approving Rate Reduction Stipulation in Docket 05-057-T01, QGC’s Conservation Enabling Tariff Adjustment Option, the PSC decided not to give weight to argument I had offered because I hadn’t entered evidentiary testimony as a foundation.  In the short interval between the CCS’s decision to join the stipulation and the 27 March 2007 Hearing in Docket 06-057-T04, I did my utmost to ensure that I provided the PSC with adequate evidentiary foundation for my argument that it should deny the stipulation, but opposing counsel objected that I was intermingling testimony and argument.

In its Decision and Order in that docket, the PSC quoted Comment [2] to Rule of Professional Practice 3.7 including: “The opposing party has proper objection where the combination of roles may prejudice that party’s rights in the litigation.  A witness is expected to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others.”  That model may be fine when a party is represented by different people performing those separate functions, but what happens with an individual intervenor, or when a group or entity is represented by one person?
The testimony that the PSC admitted to the record on behalf of the stipulants in Docket 06-057-T04 contained details and data that might be described as facts, evidence or foundation, but also analyses, opinions, conclusions, recommendations and policy statements that might be characterised as argument.  Examination of testimony admitted generally in matters before the PSC shows that it routinely contains a mix of such elements.  It is common for the representatives of utilities and regulatory agencies to mingle factual testimony, conclusory argument and legal argument during hearings, even though they have numerous people available to them (at ratepayers’ expense) to perform these roles.  In fact, their representatives often tag-team to create such a rich soup of input that a lay observer might be entirely unable to distinguish one ingredient from another.  During a 28 August 2006 hearing before the PSC, for example, my objection to the admission of testimony on behalf of the CCS by one of its attorneys was overruled without explanation by the presiding officer.

The PSC has a long record of entertaining generally the widest range of input, usually from whomever cares to provide it.  That is in the public interest, because no-one has a monopoly on information or opinion, and the broader the range of data and ideas presented to it, the more likely it is that the PSC will reach a sound decision.  
Not only is it in the public interest for individuals and entities to be allowed to intervene, but for them to do so effectively.  It cannot be right, as a matter of public policy, to restrict the input of an individual, or the sole representative of an entity, who happened to be a non-lawyer to factual testimony, nor that of an attorney to conclusory or legal argument.

It is entirely likely that, in some future matter, I may seek leave, in accordance with UCA R746-100-5 and 6B, to intervene on behalf of some group of ratepayers.  Such a group may well lack the resources to retain counsel and wish me to represent it.  In addition to exercising its UAC R746-100-5 rights to present evidence, cross-examine witnesses, make argument, written and oral, and submit motions, I might be the person best qualified to testify on at least some of the aspects of the matter for the group.  

The PSC ought to create a framework in which an individual can both testify and argue pro se, on behalf of a group of ratepayers, or on behalf of an entity.  Arguments to the contrary have more to do with suppressing controversy than with setting just and reasonable rates.
6
THE COMMISSION SHOULD REVERSE ITS 2004 RULE AMENDMENT REGARDING THE DATING OF PLEADINGS
Effective 1 April 2004, the requirement that the “Date Submitted” be included in the heading of pleadings was removed FROM R746-100-3(B)(2).  Subsequently, it has been necessary to search documents filed with the PSC for the date on which they were submitted.  That date is not always the same as the date that it is added to the docket index on the PSC’s website.  Sometimes a document is prepared so that part or all of the date can be written in by hand, but the copy that can be downloaded from the docket index is not one with the date written in.  

The date on which a document is submitted to the PSC should appear at its head.  The date on which a document is stamped received by the PSC should appear on the docket index.  The copy that can be downloaded from the docket index should bear the date submitted and all signatures.

Respectfully submitted on 1 June 2007,

/S/_____________________________________________

Roger J Ball

� 	Hereinafter, PSC.


� 	Hereinafter, QC.


� 	Hereinafter, QGC.


� 	Hereinafter, QPC.


� 	Hereinafter, LDC.


� 	Hereinafter, DPU.


� 	Hereinafter, CCS.


� 	2000FL-0527/007: proposed 54-1-1(4)(a).


� 	Id: 54-1-1(4)(b)(iii)(C).


� 	Id: 54-7-11.5(1)(a).


� 	Id: 54-7-11.5(1)(b).


� 	Id: 54-7-11.5(1)(c).


� 	Id: 54-7-11.5(2).


� 	Id: 54-7-1(3).


� 	Id: 54-7-1(3)(g).


� 	Id: 54-7-1.5(1).


� 	Enrolled HB 320: 54-7-11.5(1)(a) and 54-7-1.5.


� 	Hereinafter, PUTIC.


� 	Utah Administrative Code R746-100-6B.


� 	Utah Administrative Code R746-100-5.
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