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QWEST CORPORATION’S COMMENTS


Qwest Corporation (“Qwest”) submits these comments in response to the Commission’s solicitation of comments in its Notice of Public Meeting issued in this matter on May 2, 2007.  


At the outset, Qwest believes that the current rules in effect are generally reasonable and are sufficient to protect both the interests of parties appearing before the Commission and implement the Commission’s statutory powers to carry out its responsibilities.  

Qwest has no suggested changes to the rules governing practice and procedure for formal hearings.  Despite that position, and although R746-100-4A does not specify a required number of copies of pleadings to be filed (leaving that to the discretion of the secretary of the Commission), Qwest strongly believes that filing by electronic media, particularly via documents in standard formats (.pdf or Word) attached to email, should be treated as compliant with the rules.   

Qwest is aware that one or more commenting parties may advocate changes to R746-100-6, Appearances and Representation, and perhaps other rules, regarding limits on pro se appearances and non-attorney participation in Commission proceedings.  Qwest believes a change which would relax the requirements to be represented by licensed attorneys (aside from the current exceptions listed in subparagraph B of that rule) would be inappropriate and unwise.  To relax the existing rules may interfere with the efficient and orderly conduct of proceedings before the Commission, may unintentionally contribute to the unauthorized practice of law, and may undercut or impinge upon the responsibilities of both the Division of Public Utilities and the Committee of Consumer Services.

There are a number of prudent public policy balances enshrined within the Commission’s existing rule on practice and procedure governing formal hearings.  The Commission created the special status of public witness for lay persons expressing interest in any particular regulatory issue.  This status is a reasonable means of balancing the value of public participation in proceedings before the Commission with the value of efficient and expedited regulatory proceedings.  The Commission has a statutory responsibility to organize itself and its proceedings “to effectuate efficiency and economy in the management and operations of the commission.”  Utah Code § 54-1-7.5.  To the extent that a lay person desires to participate in some manner beyond that allowed by participating as a public witness, both the Division of Public Utilities and the Committee of Consumer Services are tasked by statute with representing various aspects of the public interest, and do so in conjunction with attorneys licensed to practice in Utah.

Another concern which might possibly arise from altering the current rules requiring representation of parties by attorneys licensed in Utah or in other jurisdictions is the specter of the unlicensed practice of law.  While most courts and other tribunals recognize the right of a party to proceed pro se in a matter which directly affects that same party’s rights, liberty, or possessions, almost none would allow a party to intervene pro se and participate fully in a case where those direct impacts are not present.  Administrative proceedings are less constrained by rigid rules of evidence and procedure than courts; however, the Commission would tread on dangerous ground if it were to routinely allow lay persons to file pleadings; argue motions; and participate as if an attorney in traditional legal practice in front of a tribunal by questioning witnesses, introducing evidence, and making objections.  Such a permissive stance would likely invite unwelcome scrutiny from the Utah Supreme Court and the Utah Bar Association.  

The Legislature has created two agencies with the mandate to represent the public interest in utility cases and to assist residential consumers and small commercial enterprises in regulatory proceedings: the Division of Public Utilities and the Committee of Consumer Services.  Good public policy dictates that individual consumers and small business persons need professional, experienced representation by licensed attorneys employed by both these agencies.  The agencies act both as advocates and as prudent stewards of the Commission’s limited resources by objectively evaluating issues and bringing those of wide concern to their constituents to the Commission’s attention.  Their duties and responsibilities outlined in Utah Code §§ 54-4a and 54-10 ensure that issues of common application and wide public interest reach the Commission in a way that will benefit the greatest number of their constituents yet not interfere with the efficient administration of the Commission’s proceedings.

In sum, Qwest believes the Commission’s practices and procedures for formal hearings are not broken, and there is no pressing need to conduct a lengthy rulemaking proceeding in order to fix them.
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