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COMMENTS OF QUESTAR GAS COMPANY ON POSSIBLE CHANGES TO COMMISSION PROCEDURAL RULES




Questar Gas Company (Questar Gas or the Company), pursuant to the Commission’s Notice of Public Meeting issued May 2, 2007, hereby comments on possible changes, deletions or additions to Utah Administrative Code R746-100, Practice and Procedure Governing Formal Hearings before the Commission (Procedural Rules).

introduction

Questar Gas understands that the purpose of the public meeting on June 6, 2007, is to assist the Commission in determining whether to proceed with consideration of amendments to the Procedural Rules and, if so, what the scope of that consideration should be.  The notice of the meeting solicited comments for “suggestions on possible changes, deletions or additions that may be considered.”

The current Procedural Rules have generally been effective in governing Commission proceedings.  Nonetheless, Questar Gas welcomes the opportunity to provide comments and suggestions on possible amendments to the Commission’s Procedural Rules.  Although there have been various amendments to the Procedural Rules over the years, the Procedural Rules have generally been in effect for almost twenty years.  Technological developments, including the use of the Commission’s website and electronic filing and service, that were not contemplated when the Procedural Rules were originally adopted have occurred and should be addressed.  In addition, issues regarding appropriate participation in Commission proceedings, representation of parties, use of settlement and technical conferences and other procedural issues have arisen that should be addressed.

The objective of the Procedural Rules is to facilitate a fair and open process before the Commission that operates in an efficient manner.  Questar Gas believes that some amendments to the Procedural Rules will further these objectives.  Therefore, Questar Gas believes that a review of the Procedural Rules should be undertaken at this time and recommends that the Commission proceed with a rulemaking proceeding addressing amendments to the Procedural Rules.

specific issues

Questar Gas suggests that amendments to the Procedural Rules be considered that address the following issues:

1.
Use of Website and Public Notice.  Given the broad availability of access to the Internet and its growing use by members of the public, Questar Gas believes that the Procedural Rules should be amended in a manner that promotes access through the website to Commission notices and orders as well as pleadings and testimony filed by parties.  While there should always be an opportunity for the public to learn and keep informed about Commission proceedings by visiting the Commission’s offices, the general rule should be that public notice be provided through the website.  This not only will make access to information about Commission proceedings more readily available, it will reduce unnecessary consumption of resources through paper notices and postage.

The Commission has for several years made available a service under which persons may subscribe to be included on Commission email lists.  The Commission emails relevant notices and orders and, in some cases, copies of filings to persons on the lists.  Questar Gas believes that a rulemaking on Procedural Rules should consider whether this service should be continued and, if so, how to formalize this process and to provide that public notice is sufficient if posted on the website and sent to the applicable email list.

2.
Electronic Filing.  Electronic filing ultimately reduces costs to all participants in proceedings, facilitates automatic service on all parties and improves public access to information on Commission proceedings.  Federal and some state courts have recently adopted electronic case management or docket systems.  Under these systems, paper filings are a thing of the past except in extraordinary circumstances.  Questar Gas is not aware of the costs associated with implementation of such systems or whether the Commission’s budget would accommodate such implementation.  However, this issue should be considered in the context of this rulemaking.

The Procedural Rules currently contemplate filing of documents in electronic format, but do not recognize the general practice of making the electronic filing through email rather than through delivery of a physical disk.  This issue should also be addressed.

3.
Electronic Service.  Procedural orders entered by the Commission often provide for electronic service of pleadings and testimony by parties.  However, the Procedural Rules do not expressly recognize this common practice.  In addition, questions are occasionally raised regarding whether service by United States Mail of a paper copy of a document is required under either statute or rules.  If an electronic case management or docket system which includes automatic electronic service is not adopted, the Procedural Rules could be clarified to provide that mailing includes emailing and, if emailing is unavailable, faxing and that service of paper copies of documents is unnecessary unless a party specifically requests such service based upon a showing that the party does not have the capability to receive emails or faxes.  Service by email should become the rule.  Service of paper copies should be the exception.  Again, this will be more convenient for the vast majority of participants in Commission proceedings and will conserve resources.

4.
Participation in Commission Proceedings.  Questar Gas believes that the Commission’s proceedings should be open to the public and that the public should have opportunity for appropriate participation in them.  At the same time, given that major utilities have hundreds of thousands of individual customers, it is plainly procedurally impossible to accommodate active participation by all individual customers in any given proceeding.  Furthermore, participation at a full party level by customers would require the assumption of responsibilities beyond those most customers would wish to assume.  The Legislature has created the Committee of Consumer Services to represent the interests of residential and small commercial customers and the Division of Public Utilities to represent the public interest generally.  Accordingly, Questar Gas suggests that the Procedural Rules be amended in ways that clearly define differing roles that may be taken in proceedings before the Commission.  For example, the public witness process has been an effective means for interested customers to express their views to the Commission.  However, problems have arisen when those whose level of involvement is at the public witness level have demanded the right to participate as full parties.  These problems would be resolved if customers, particularly residential and small commercial customers, were only allowed to participate as public witnesses unless they demonstrate some unique and substantial interest beyond that of other customers in the same class.  Questar Gas believes it would be helpful to clarify these different roles.

5.
Intervention.  Section 63-46b-9 offers broad guidelines on intervention and authorizes the Commission to condition a grant of intervention as necessary in the interests of a just, orderly and prompt proceeding.  Questar Gas encourages the Commission to amend the Procedural Rules to flesh out some of these issues consistent with the direction and intent of the statute.  Conditions on intervention to avoid delay, duplication of effort and unnecessary expenditure of resources by parties and the Commission could be included.  In addition, the Commission may wish to consider setting a deadline for intervention in the Procedural Rules and may wish to flesh out the process for objection to petitions to intervene.

6.
Pecuniary Interest.  Issues have arisen regarding whether a customer of a utility has a pecuniary interest in the utility sufficient to allow the customer to seek review, reconsideration or rehearing of an order even if the customer was never granted intervention in the proceeding.  Although Questar Gas believes that it is clear that customers do not have such an interest under proper interpretation of section 54-7-15 and precedent from other jurisdictions interpreting similar statutes, the Commission could likely resolve this issue by adoption of a Procedural Rule that addresses it.

7.
Representation.  At least two issues arise in connection with representation of parties before the Commission.  First, Questar Gas believes that the efficiency of hearings and proceedings is generally served if parties are represented by attorneys who are trained and who have experience in legal proceedings.  Therefore, Questar Gas believes that such representation should be encouraged as the general rule.

Second, representation of parties by non-attorneys has given rise to issues before the Commission.  Questar Gas recognizes that there are instances where it is appropriate for parties that are legal entities as opposed to individuals to be represented by non-attorney officers or employees.  Questar Gas also recognizes that parties that are individuals may need to proceed pro se in some cases.  However, Questar Gas believes it is inappropriate and in some instances may be illegal for non-attorneys to purport to represent the interests of persons other than themselves or their employers.  Furthermore, while Commission proceedings are appropriately less formal than court proceedings, representation by a non-attorney should be an accommodation to the party, but should not impose extra burdens on the Commission or other parties to a proceeding.  Finally, non-attorney representatives of parties should not be permitted to engage in conduct that would not be permitted or tolerated from an attorney simply because they are not attorneys.

Questar Gas believes these issues should be addressed in amended Procedural Rules.

8.
Discovery.  The discovery process is rarely conducted solely in accordance with the Utah Rules of Civil Procedure, yet those rules are apparently applicable to it.  It is also unclear whether data request discovery is considered formal or informal discovery under the Procedural Rules.  There has also been confusion about use of discovery responses in hearings.  The Commission’s role in issuance of subpoenas has also raised questions.  These issues could be addressed and clarified in this rulemaking.
9.
Settlement.  Issues have arisen regarding the fact that section 54-7-1 clearly permits settlement between less than all parties, but rule R746-100-10.F.5.b suggests that the Commission may reject a stipulation if all parties did not participate in the settlement discussions.  In addition, parties have recently claimed, contrary to clear statutory direction, that settlement of issues by the Division of Public Utilities or Committee of Consumer Services is somehow inappropriate.  Finally, parties have suggested, also contrary to clear statutory direction, that settlement of issues is itself generally inappropriate.  Clarification of these issues in the Procedural Rules may avoid unnecessary litigation regarding them.

10.
Technical Conferences.  Technical conferences are commonly used in Commission proceedings, but little, if anything, is said about them in the Procedural Rules.  Questar Gas believes that these conferences are generally a very helpful and productive use of resources.  Their proper purposes and procedures for them should be addressed by the Procedural Rules.

11.
Witness Panels, Rebuttal and Live Surrebuttal.  It is common for witnesses to appear on witness panels.  It is also common for a witness that has filed written direct testimony and rebuttal testimony to present his or her testimony in one appearance.  These common practices, however, may arguably be technically inconsistent with the current Procedural Rules and procedures to be followed may be unclear.  Finally, it is common practice to allow witnesses to present live surrebuttal.  The scope of that testimony, however, is often the subject of dispute.  These issues could be addressed in the Procedural Rules.

12.
Exhibits.  Rule R746-100-10.F.2 provides detailed requirements for exhibits that are often not applied and that may be impractical.  While parties attempt to document information in exhibits, they rarely document the information to the extent contemplated by rule R746-100-10.F.2.c.  In addition, cross-examination and redirect examination exhibits are rarely pre-marked and distributed to parties prior to hearing nor does it seem reasonable that they should be.  Nonetheless, rules R746-100-10.F.2.a and b appear to require that they be pre-marked and distributed to parties prior to the hearing.  These inconsistencies could be addressed in this rulemaking.  In addition, the Procedural Rules might address whether and how cross-examination or redirect examination exhibits are to be included in the electronic record.

13.
Telephonic Hearings and Appearances.  Although it is assumed that the Commission has authority to conduct telephonic hearings and to allow witnesses to appear by telephone, addressing these issues in the Procedural Rules would provide clarification.

14.
Post-hearing Briefs.  It is common in proceedings before the Commission for parties to file post-hearing briefs, but the Procedural Rules do not address them.

15.
Miscellaneous Clarifications.  A few aspects of procedure before the Commission are somewhat unclear.  For example, questions often arise as to the time allowed for responses to certain types of motions and replies to those responses.  This and other issues might be clarified in the Procedural Rules.

Questar Gas assumes that its foregoing identification of issues is not exhaustive of all possible issues that might be considered.  Rather, Questar Gas anticipates that discussion among the Commission and parties to a rulemaking proceeding is likely to raise other issues that may be worthy of consideration    

CONCLUSION

Questar Gas’ comments should not be interpreted as suggesting that current Commission Procedural Rules are generally deficient or that they have not operated well in the past.  Technological changes have occurred and issues have arisen, however, that suggest that a review of the Procedural Rules is warranted.  Accordingly, Questar Gas respectfully urges the Commission to proceed with this rulemaking proceeding and to consider the issues raised by Questar Gas as part of the proceeding.  Questar Gas believes that addressing the issues it has raised is consistent with the objective of facilitating a fair, open and efficient process and is in the public interest.  Questar Gas is willing to participate actively and provide whatever assistance it can in this rulemaking.

RESPECTFULLY SUBMITTED:
June 1, 2007.
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