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R
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, 2d SE
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IE
S

U
T

A
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 D
E

PA
R

T
M

E
N

T
 O

F B
U

SIN
E

SS
R

E
G

U
L

A
T

IO
N

, D
IV

ISIO
N

 O
F

PU
B

L
IC

 U
T

IL
IT

IE
S, Plaintiff,

v.

P
U
B
L
I
C
 
S
E
R
V
I
C
E
 
C
O
M
M
I
S
S
I
O
N
 
O
F

U
T

A
H

; B
rent H

. C
am

eron, C
hairm

an;
D
a
v
i
d
 
R
.
 
I
r
v
i
n
e
,
 
C
o
m
m
i
s
s
i
o
n
e
r
;
 
a
n
d

J
a
m
e
s
 
M
.
 
B
y
r
n
e
,
 
C
o
m
m
i
s
s
i
o
n
e
r
,
 
D
e
-

fendants.

C
O

M
M

IT
T

E
E

 O
F C

O
N

SU
M

E
R

SE
R

V
IC

E
S, Plaintiff,

v.

P
U
B
L
I
C
 
S
E
R
V
I
C
E
 
C
O
M
M
I
S
S
I
O
N
 
O
F

U
T

A
H

; B
rent H

. C
am

eron, C
hairm

an;
D
a
v
i
d
 
R
.
 
I
r
v
i
n
e
,
 
C
o
m
m
i
s
s
i
o
n
e
r
;
 
a
n
d

J
a
m
e
s
 
M
.
 
B
y
r
n
e
,
 
C
o
m
m
i
s
s
i
o
n
e
r
,
 
D
e
-

fendants.

N
o
s
.
 
1
9
3
6
1
,
 
1
9
3
6
2
.

Suprem
e C

ourt of U
tah.

M
ay 22, 1986.

R
ehearing D

enied June 30, 1986.

D
e
p
a
r
t
m
e
n
t
 
o
f
 
B
u
s
i
n
e
s
s
 
R
e
g
u
l
a
t
i
o
n

brought action seeking to reverse tw
o or-

ders issued by P
ublic S

ervce C
om

m
ission.

T
he S

uprem
e C

ourt, Z
im

m
erm

an, J., held
that perm

itting electrical utility to transfer
funds from

 its energy balancing account to
i
t
s
 
g
e
n
e
r
a
l
 
r
e
v
e
n
u
e
 
a
c
c
o
u
n
t
 
i
n
 
o
r
d
e
r
 
t
o

m
a
k
e
 
u
p
 
f
o
r
 

general revenue shortfalls
constituted retroactive rate m

aking.

R
eversed.

S
tew

art, J., filed dissenting opinion in
w

hich H
ow

e, J., joined.

E
lectricity e=

11.3(i)
Perm

itting electrical utilty to transfer
funds collected to cover anticipated fuel
costs from

 its energy balancing account to
i
t
s
 
g
e
n
e
r
a
l
 
r
e
v
e
n
u
e
 
a
c
c
o
u
n
t
 
i
n
 
o
r
d
e
r
 
t
o

m
ake up for general revenue shortfalls

constitute retroactive rate m
aking. U

.C
.

A
.
1
9
5
3
,
 
5
4
-
4
-
4
,
 
5
4
-
7
-
1
2
.

D
avid L

. W
ilkinson, A

tty. G
en., Stephen

G
. Schw

endim
an, C

raig R
. R

ich, Salt L
ake

C
ity, for plaintiffs.
T

hom
as W

. F
oresgren, R

osem
ary R

ich-
a
r
d
s
o
n
 
(
U
t
a
h
 
P
o
w
e
r
)
,
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
-

m
i
s
s
i
o
n
,
 
P
a
t
r
i
c
k
 
J
.
 
O
s
h
i
e
,
 
A
t
t
y
.
 
G
e
n
.
 
O
f
f
i
c
e
,

Salt L
ake C

ity, for defendants.

Z
IM

M
E

R
M

A
N

, Justice:

T
he D

epartm
ent of B

usiness R
egulation

asks this C
ourt to reverse tw

o orders is-
s
u
e
d
 
b
y
 
t
h
e
 
U
t
a
h
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
-

sion ("P
S

C
") w

hich allow
ed U

tah P
ow

er &
L

ight ("U
P &

 L
") to transfer $6 m

ilion
from

 an energy balancing account ("E
B

A
")

to U
P &

 V
s general revenue account. T

he
D

epartm
ent of B

usiness R
egulation argues

that the P
S

C
's actions am

ounted to retroac-
tive rate m

aking. W
e agree and reverse.

S
om

e background discussion concerning
u
t
i
l
t
y
 
r
a
t
e
 
m
a
k
i
n
g
 
i
s
 
n
e
c
e
s
s
a
r
y
 
t
o
 
a
 
c
o
n
s
i
d
-

eration of the issues presented. F
ollow

ing
l
e
n
g
t
h
y
 
h
e
a
r
i
n
g
s
,
 
u
t
i
l
t
y
 
r
a
t
e
s
 
a
r
e
 
f
i
x
e
d

p
r
o
s
p
e
c
t
i
v
e
l
y
 
b
y
 
t
h
e
 
P
S
C
.
 
U
.
C
.
A
.
,
 
1
9
5
3
,

§
 
5
4
-
4
-
4
(
1
)
,
 
a
n
d
 
§
 
5
4
-
7
-
1
2
(
I
H
2
)
 
(
R
e
p
I
.
V
o
I
.

6
A
,
 
1
9
7
4
,
 
S
u
p
p
.
1
9
8
5
)
.
 
I
n
 
d
e
t
e
r
m
i
n
i
n
g
 
a
n

appropriate. rate, the P
S

C
 considers the

utilty's historical incom
e and cost data, as

w
ell as predictions of future costs and rev-

e
n
u
e
s
,
 
a
n
d
 
a
r
r
v
e
s
 
a
t
 
a
 
r
a
t
e
 
w
h
i
c
h
 
i
s

projected as being adequate to cover costs
and give the utilty's shareholders a fair
return on equity. U

tah D
epartm

ent of
B

usnes R
egulation v. P

ublic S
ervce

C
o
m
m
i
s
s
i
o
n
,
 
U
t
a
h
,
 
6
1
4
 
P
.
2
d
 
1
2
4
2
,
 
1
2
4
8

(1980). T
o provide utilties w

ith som
e in-

c
e
n
t
i
v
e
 
t
o
 
o
p
e
r
a
t
e
 
e
f
f
i
c
i
e
n
t
l
y
,
 
t
h
e
y
 

a
r
e
 
g
e
n
-

erally not' perm
itted to adjust their rates

retroactively to com
pensate for unantic-

ipated costs or unrealized revenues. See
U
.
C
.
A
.
,
 
1
9
5
3
,
 
§
 
5
4
-
-
4
 
(
R
e
p
I
.
V
o
I
.
 
6
A
,
 
1
9
7
4
,

Supp.1985); see also Southern C
alifornia

E
d
i
s
o
n
 
C
o
.
 
v
.
 
P
u
b
l
i
c
 
U
t
i
l
i
t
i
e
s
 
C
o
m
m
i
s
-

sion, 20 C
aI.3d 813, 144 C

aI.R
ptr. 905, 905-

06, 576 P.2d 945,945-6 (1978). T
his pro-

cess places both the utilty and.the consum
-

ers at risk that the ratem
aking procedures

have not accurately predicted costs and
revenues. If the utility underestim

ates its
c
o
s
t
s
 
o
r
 
o
v
e
r
e
s
t
i
m
a
t
e
s
 
r
e
v
e
n
u
e
s
,
 
t
h
e
 
u
t
i
l
t
y

m
akes less m

oney. B
y the sam

e token, if a

U
T

A
H

 D
E

PT
. O

F B
U

S. R
E

G
. v. PU

B
L

IC
 SE

R
V

IC
E

 C
O

M
'N

 U
tah 421

C
i
t
e
,
,
 
7
2
 
P
.
2
d
 
4
2
0
 
(
U
t
a
h
 
1
9
8
6
)

utility's revenues exceed expectations or if
costs are below

 predictions, the utilty
k
e
e
p
s
 
t
h
e
 
e
x
c
e
s
s
.
 
O
v
e
r
e
s
t
i
m
a
t
e
s
 
a
n
d
 
u
n
-

derestim
ates are then taken into account at

the next general rate proceeding in an at-
t
e
m
p
t
 
t
o
 
a
r
r
i
v
e
 
a
t
 
a
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e

future rate.
F

uel costs com
prise a substantial portion

of a utility's operating expenses. H
istori-

cally, these costs did not fluctuate w
ildly.

H
o
w
e
v
e
r
,
 
i
n
 
t
h
e
 
e
a
r
l
y
 
1
9
7
0
'
s
,
 
r
a
p
i
d
 
a
n
d

u
n
a
n
t
i
c
i
p
a
t
e
d
 
e
s
c
a
l
a
t
i
o
n
 
o
f
 
f
u
e
l
 
c
o
s
t
s
 
h
a
d

devastating effects on utility earnings.
B

ecause of statutory lim
itations that pro-

hibit utilities from
 recovering for past un-

derestim
ates of costs, and the length of

t
i
m
e
 
r
e
q
u
i
r
e
d
 
t
o
 
o
b
t
a
i
n
 
a
 
r
a
t
e
 
i
n
c
r
e
a
s
e
 
t
o

a
d
j
u
s
t
 
f
o
r
 
f
u
t
u
r
e
 
c
o
s
t
 
i
n
c
r
e
a
s
e
s
,
 
t
h
e
s
e
 
f
u
e
l

costs posed a substantial enough threat to
the utilties' financial health to prom

pt a
request for legislative relief,

In 1975, the legislature m
odified the utili-

ty regulation statutes to perm
it the PSC

 to
d
e
a
l
 
w
i
t
h
 
t
h
e
 
p
r
o
b
l
e
m
'
 
o
f
 
e
s
c
a
l
a
t
i
n
g
 
f
u
e
l

c
o
s
t
s
 
o
u
t
s
i
d
e
 
o
f
 
g
e
n
e
r
a
l
 
r
a
t
e
-
m
a
k
i
n
g
 
p
r
o
-

ceedings. 1975 U
tah Law

s, chi 166, § 2.
U

nder this legislation, the PSC
 w

as autho-
r
i
z
e
d
 
t
o
 
p
e
r
m
i
t
 
u
t
i
l
t
i
e
s
 
t
o
 
p
a
s
s
 
i
n
c
r
e
a
s
e
d

f
u
e
l
 
c
o
s
t
s
 
t
h
r
o
u
g
h
 
t
o
 
r
a
t
e
p
a
y
e
r
s
 
w
i
t
h
o
u
t

t
h
e
 
r
e
q
u
i
r
e
m
e
n
t
 
o
f
 
l
e
n
g
t
h
y
 
h
e
a
r
i
n
g
s
.
 
T
e
n
-

tative orders perm
itting increased rates ad-

j
u
s
t
e
d
 
f
o
r
 
f
u
e
l
 
c
o
s
t
s
 
c
o
u
l
d
 
b
e
 
e
n
t
e
r
e
d
 
b
e
-

fore detailed hearings on the need for the
r
a
t
e
 
i
n
c
r
e
a
s
e
 
w
e
r
e
 
h
e
l
d
.
 
P
r
o
v
i
s
i
o
n
 
w
a
s

also m
ade for accelerated hearings to de-

t
e
r
m
i
n
e
 
t
h
e
 
n
e
e
d
 
f
o
r
 
t
h
e
 
i
n
c
r
e
a
s
e
.
 
I
n
 
s
u
c
h

hearings, the P
S

C
 w

as required to consider
only w

hether there w
as a need to increase

i
.
 
T
h
e
s
e
 
c
h
a
n
g
e
s
 
w
e
r
e
 
m
a
d
e
 
b
y
 
a
d
d
i
n
g
 
a
 
n
e
w

s
u
b
p
a
r
t
 
t
o
 
s
e
c
t
i
o
n
 
5
4
-
7
-
1
2
 
o
f
 
t
h
e
 
C
o
d
e
 
i
n
 
1
9
7
5
.

1
9
7
5
 
U
t
a
h
 
L
a
w
s
,
 
c
h
.
 
1
6
6
,
 
§
 
2
.
 
T
h
a
t
 
s
u
b
p
a
r
t
 
h
a
o

been m
odifed several tim

es since 1975, alw
ays

w
ith the apparent 'purpse of assuring a speedy

pass-through of increaed fuel costs and of clari-
f
y
i
n
g
 
t
h
e
 
p
r
o
c
e
d
u
r
e
s
 
t
o
 
b
e
 
f
o
l
l
o
w
e
d
.
 
S
e
e
 
1
9
7
6

U
t
a
h
 
L
a
w
s
,
 
c
h
.
 
2
6
,
 
§
 
I
:
 
1
9
8
1
 
U
t
a
h
 
L
a
w
s
,
 
c
h
.

215, § 4; 1981 U
tah L

aw
s, ch. 218, § i. N

one
of these changes have altered the essential pur.
p
o
s
e
 
o
f
 
t
h
e
 
o
r
i
g
i
n
a
l
 
l
e
g
i
s
l
a
t
i
o
n
.
 
T
h
e
 
p
r
e
s
e
n
t

fuel cost pass-through provision reads as fo'.-
low

s:
I
f
 
a
 
p
u
b
l
i
c
 
u
t
i
l
i
t
y
 
f
i
e
s
 
a
 
p
r
o
p
o
s
e
d
 
r
a
t
e
 
i
n
-

crease based upon ail inC
reased cost to the

utility for fuel or energy purchased or ob-

that com
ponent of the rate attributable to

energy or fuel costs, rather than the over-
all reasonableness of the rates proposed, as
i
s
 
n
o
r
m
a
l
l
y
 
r
e
q
u
i
r
e
d
 
i
n
 
g
e
n
e
r
a
l
 
r
a
t
e
 
p
r
o
-

ceedings. T
he legislature w

as careful to
l
i
m
i
t
 
s
u
c
h
 
a
c
c
e
l
e
r
a
t
e
d
 
p
a
s
s
-
t
h
r
o
u
g
h
 
p
r
o
c
e
-

d
u
r
e
s
 
t
o
 
u
s
e
 
i
n
 
c
o
n
n
e
c
t
i
o
n
 
w
i
t
h
 
i
n
c
r
e
a
s
e
d

fuel or energy costs. A
ll other utility costs

w
ere to be considered only in general rat,e-

m
aking proceedings. i

Subsequent to and independent of the
pass-through legislation, the P

S
C

 under-
t
o
o
k
 
t
o
 
d
e
s
i
g
n
 
a
 
r
a
t
h
e
r
 
u
n
i
q
u
e
 
d
e
v
i
c
e
 
f
o
r

handling not only the utilities' unstable fuel
c
o
s
t
s
,
 
b
u
t
 
a
l
s
o
 
o
t
h
e
r
 
c
o
s
t
 
a
n
d
 
r
e
v
e
n
u
e

item
s w

hich the PSC
 felt w

ere subject to
r
a
p
i
d
 
a
n
d
 
u
n
p
r
e
d
i
c
t
a
b
l
e
 
f
l
u
c
t
u
a
t
i
o
n
.
 
T
h
i
s

d
e
v
i
c
e
 
w
a
s
 
t
h
e
 
e
n
e
r
g
y
 
b
a
l
a
n
c
i
n
g
 
a
c
c
o
u
n
t
,

o
r
 
"
E
B
A
,
"
 
t
h
a
t
 
w
a
s
 
c
r
e
a
t
e
d
 
i
n
 
1
9
7
9
 

by
order of the PSC

. R
eport &

 O
rder, C

ase
N

o. 78-035-21, 79-035-3, pp. 14-17, paras.
3
1
-
3
4
 
(
J
u
l
y
 
2
0
,
 
1
9
7
9
)
.

T
he E

B
A

 w
as m

eant to m
onitor costs

incurred and revenues derived from
 a num

-
ber of unstable item

s. T
he PSC

 had found
that not only w

ere fuel costs subject to
rapid fluctuation, but also revenues from
nontariff and surplus energy sales, and the
cost of the utilties' ow

n energy purchases
v
a
r
i
e
d
 
w
i
d
e
l
y
 
f
r
o
m
 
y
e
a
r
 
t
o
 
y
e
a
r
.
 
T
h
e

PSC
's order therefore allow

s utilities to set
up separate energy balancing accounts to
k
e
e
p
 
t
r
a
c
k
 
o
f
 
t
h
e
s
e
 
i
t
e
m
s
 
o
f
 
c
o
s
t
 
a
n
d
 
r
e
v
e
-

nue. T
hese item

s of cost and revenue are
apparently not included in fixing the gener-
al rates; how

ever, the utilities w
ere autho-

r
i
z
e
d
 
t
o
 
s
e
e
k
 
t
h
e
 
e
s
t
a
b
l
i
s
h
m
e
n
t
 
o
f
 
a
 
s
e
p
a
-

rate E
B

A
 rate to take into account fore-

tained. from
 independent contractors, other

independent suppliers, or any supplier w
hose

pdèesare regílated by a governm
ental agen.

'cyT
the com

m
ission shall issue a tentative or-

d
e
r
 
w
i
t
h
 
r
e
s
p
e
c
t
 
t
o
 
t
h
e
 
p
r
o
p
o
s
e
d
 
i
n
c
r
e
a
s
e

w
ithin 10 days after the proposal is fied,

unless it issues a final order w
ith respect to

the rate increase w
ithin 20 days after the

p
r
o
p
o
s
a
l
 
i
s
 
f
i
e
d
.
 
A
 
p
u
b
l
i
c
 
h
e
a
r
i
n
g
 
s
h
a
l
l
 
b
e

held by the com
m

ission w
ithin 30 days after

issuance of the tentative order to determ
ine if

the proposed rate increase is just and reason.
able.

U
.
C
.
A
.
,
 
1
9
5
3
,
 
§
 
5
4
-
7
-
1
2
(
3
)
(
d
)
 
(
R
e
p
I
.
V
o
l
.
 
6
A
,

1974, S
upp.1985) (em

phasis added).
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c
a
s
t
s
 
o
f
 
t
h
e
s
e
 
u
n
p
r
e
d
i
c
t
a
b
l
e
 
c
o
s
t
 
a
n
d
 
r
e
v
e
-

n
u
e
 
i
t
e
m
s
 
i
n
 
a
c
c
e
l
e
r
a
t
e
d
 
r
a
t
e
m
a
k
i
n
g
 
p
r
o
-

ceedings to be held every six m
onths. T

he
E

B
A

 nets the revenues anticipated from
non 

tariff 
sources and surplus energy sales

and the expenses expected to be incurred
a
s
 
a
 
r
e
s
u
l
t
 
o
f
 
p
u
r
c
h
a
s
e
d
 
e
n
e
r
g
y
 
a
n
d
 
f
u
e
l

costs. T
he "E

B
A

 rate" then is added to
the base rate in calculating total charges to
a utilty's custom

ers.
R

evenues derived from
 the E

B
A

 com
po-

nent of a consum
er's utilty bil are segre-

g
a
t
e
d
 
a
n
d
 
h
e
l
d
 
i
n
 
t
h
e
 
e
n
e
r
g
y
 
b
a
l
a
n
c
i
n
g

account. If the E
B

A
 rate has been set too

l
o
w
 
a
n
d
 
t
h
e
 
e
n
e
r
g
y
 
b
a
l
a
n
c
i
n
g
 
a
c
c
o
u
n
t

show
s a defic,it, at the next E

B
A

 rate pro-
c
e
e
d
i
n
g
 
t
h
e
 
u
t
i
l
t
y
 
w
i
l
l
 
s
e
e
k
 
a
n
 
i
n
c
r
e
a
s
e
 
i
n

the rate. O
n the other hand, if the E

B
A

show
s a surplus, the E

B
A

 ,rate w
il be

adjusted dow
nw

ard at the next proceeding.
R

eport &
 O

rder at 16, para. 33. Ideally,
o
v
e
r
 
t
h
e
 
l
o
n
g
 
t
e
n
n
 
t
h
e
 
a
c
c
o
u
n
t
 
i
s
 
z
e
r
o
e
d

'out, i.e., the revenues flow
ing into the ac-

count 
w
i
l
 
e
q
u
a
l
 
t
h
e
'
 
e
x
p
e
n
d
i
t
u
r
e
s
 
c
h
a
r
g
e
d

t
o
 
i
t
.
 
T
h
u
s
,
'
 
t
h
e
 
E
B
A
 
a
c
c
o
m
p
l
i
s
h
e
s
 
t
h
e

purpse of the pass-through legislation to
a
l
l
o
w
 
e
x
p
e
d
i
t
i
o
u
s
 
r
a
t
e
 
r
e
s
p
o
n
s
e
 
t
o
 
t
h
o
s
e

elem
ents of cost w

hich are subject to fre-
q
u
e
n
t
 
f
l
u
c
t
u
a
t
i
o
n
,
 
a
n
d
 
i
t
 
d
o
e
s
 
s
o
 
w
i
t
h
o
u
t

bypassing the m
ore form

al requirem
ents of

g
e
n
e
r
a
l
 
r
a
t
e
 
m
a
k
i
n
g
.
 
S
e
e
 
U
.
C
.
A
.
,
 
1
9
5
3
,

§
 
5
4
-
7
-
1
2
 
(
R
e
p
L
.
V
o
L
.
 
6
A
,
 
1
9
7
4
,
 
S
u
p
p
.
1
9
8
5
)
.

W
ith this 'background in m

ind, w
e consid-

er the instant case. T
he D

epartm
ent of

B
usiness R

egulation challenges the, P
S

C
's

orders allow
ing U

P &
 L

 to divert m
oney

accum
ulated in its E

B
A

 ilito its coffers to
m

ake up for an unexpected shortfall in
general revenues. T

he facts leading up to
t
h
e
 
t
r
a
n
s
f
e
r
 

are as follow
s: In 1982, U

P
 &

L
's tariff sales revenues w

ere $40 m
ilion

short of projections because of decreases in
general cnnsum

er dem
and for energy.

T
his slack in dem

and m
eant that U

P &
 L

had idle generating capacity, the fixed
c
o
s
t
s
 
o
f
 
w
h
i
c
h
 
w
e
r
e
 
b
o
r
n
e
 
b
y
 
t
h
e
 
c
o
m
p
a
-

2
.
 
U
.
C
.
A
.
,
 
1
9
5
3
,
 
§
 
5
4
-
1
 
(
R
e
p
I
.
V
o
I
.
 
6
A
,
 
1
9
7
4
,

Supp.1985).

3
.
 
N
e
i
t
h
e
r
 
t
h
e
 
f
a
c
t
s
 
n
o
r
 
t
h
e
 
o
p
i
n
i
o
n
 
i
n
 
A
p
p
l
i
c
a
-

t
i
o
n
 
o
f
 
M
o
u
n
t
a
i
n
 
F
u
e
l
 
S
u
p
p
l
y
 
t
o
 
A
d
j
u
s
t
 
B
a
s
e

R
ate for N

atural G
as Service in U

tah, C
as N

o.
81-057-19, cited by the PSC

 as precedent for

ny's shareholders. T
o m

inim
ize the result-

ing loss, U
P &

 L
 aggressively sought non-

tariff custom
ers for energy that could be

generated from
 these idle facilities, and it

m
anaged to m

ake sales totaling $18 m
ilion.

T
his $18 m

ilion w
as placed in the utilty's

energy balancing account, rather than its
general revenue account, because it w

as
revenue produced from

 nontariff sales.
D

ue to the $40 m
ilion shortfall in reve-

nues from
 tariff custom

ers in 1982, U
P &

L
'
s
 
s
h
a
r
e
h
o
l
d
e
r
s
 
s
t
o
o
d
 
t
o
 
r
e
c
e
i
v
e
 
a
 
r
e
t
u
r
n

on equity of only 13.25 percent, com
pared

to the 16.3 percent authorized by the PSC
in the last general ratem

aking proceeding.
T

herefore, U
P &

 L
petitioned the PSC

 to
m
a
k
e
,
 
a
n
 
"
a
c
c
o
u
n
t
i
n
g
 
a
d
j
u
s
t
m
e
n
t
"
 
w
h
i
c
h

w
ould allow

 it to transfer $6 m
ilion of the

$18, m
illon nontariff revenues out of the

E
R

A
 into its general revenue account. U

P
&

 L
 argued that the diversion w

as a fair
split of nontariff revenues betw

een rate
payers and the com

pany, but it provided no
evidentiary support for its claim

 that this
division 

of revenues w
as fair to both con-

sum
ers and to U

P &
 L

.
R

elying upon its general authority to su-
p
e
r
v
i
s
e
 
t
h
e
 
b
u
s
i
n
e
s
s
 
o
f
 
a
 
p
u
b
l
i
c
 
u
t
i
l
t
y
 
u
n
-

d
e
r
 
s
e
c
t
i
o
n
 
5
4
-
4
-
1
 
o
f
 
t
h
e
 
C
o
d
e
,
2
 
t
h
e
 
P
S
C

allow
ed w

hat it tenned an "accounting ad-
j
u
s
t
m
e
n
t
,
"
 
f
i
n
d
i
n
g
 

t
h
a
t
 
a
 
o
n
e
-
t
i
m
e
 
d
i
v
e
r
s
i
o
n

of funds w
as justified because of unusual

circum
stances, those being a deterioration

of com
pany earnings and U

P &
 L

's aggres-
sive m

arketing w
hich generated the reve-

nues, and because the P
S

C
 had previously

allow
ed another utilty a sim

ilar adjustm
ent

in 
a
n
o
t
h
e
r
 
c
a
s
e
.
3
 
O
r
d
e
r
,
 
C
a
s
e
 
N
o
.
 

82-035-
1
4
 
(
D
e
c
e
m
b
e
r
 
3
0
,
 
1
9
8
2
)
,
 
a
f
f
d
 
o
n
 
r
e
h
e
a
r
-

i
n
g
,
 
O
r
d
e
r
 
o
n
 
R
e
h
e
a
r
i
n
g
,
 
C
a
s
e
 
N
o
.
 
8
2
-

035-14 (July 5, 1983).

B
e
f
o
r
e
 
t
h
i
s
 
C
o
u
r
t
,
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f

B
u
s
i
n
e
s
s
 
R
e
g
u
l
a
t
i
o
n
 
a
s
s
e
r
t
 
t
h
a
t
 
t
h
e
 
P
S
C
'
s

decision has effectively increased utilty
rates for consum

ers and constitutes retro-

this action, are in the record, and that case
apparently w

as not appeleci to this C
ourt.

T
herefore, w

e are unable to determ
ine if there

w
ere sim

ilar circum
stances or if, in fact, an

identical diversion of funds w
as allow

ed.

l~~Ijl-ìiI11~

U
T

A
H

 D
E

PT
. O

F B
U

S. R
E

G
. v. PU

B
L

IC
 SE

R
V

IC
E

 C
O

M
'N

 U
tah 423

C
ite as 72 P

.2 420 (U
tah 1986)

active rate m
aking, in violation of sections C

om
m

ission, U
tah, 614 P

.2d 1242, 1250
54-4 and 54-7-12 of the C

ode. T
he D

e- (1980); Jerem
y F

uel &
 G

rain C
o. v. P

ublic
partm

ent assert that overall rates charged U
tilities C

om
m

ission, 63 U
tah 392, 348

t
o
 
c
o
n
s
u
m
e
r
s
 
a
r
e
 
h
i
g
h
e
r
 
t
h
a
n
 
t
h
e
y
 
o
t
h
e
r
-
 
a
n
d
 
4
0
0
,
 
2
2
6
 
P
.
 
4
5
6
 
(
1
9
2
4
)
.
 
W
e
 
c
o
n
c
l
u
d
e

w
i
s
e
 
w
o
u
l
d
 
h
a
v
e
 
b
e
e
n
 
b
e
c
a
u
s
e
 
i
f
 
t
h
e
 
d
i
v
e
r
t
-
 
t
h
a
t
 
t
h
e
 
P
S
C
 
e
x
c
e
e
d
e
d
 
i
t
s
 
s
t
a
t
u
t
o
r
y
 
a
u
t
h
o
r
-

e
d
 
f
u
n
d
s
 
h
a
d
 
b
e
e
n
 
r
e
t
a
i
n
e
d
 
i
n
 
t
h
e
 
E
B
A
,
 
t
h
e
 
i
t
y
 
h
e
r
e
 
b
e
c
a
u
s
e
 
i
t
s
 
o
r
d
e
r
 
e
f
f
e
c
t
i
v
e
l
y
 
a
l
-

P
S
C
 
i
n
 
i
t
s
 
E
B
A
 
r
a
t
e
m
a
k
i
n
g
 
d
e
c
i
s
i
o
n
 
o
f
 
l
o
w
e
d
 
U
P
 
&
 
L
 
t
o
 
t
a
p
 
t
h
e
 
E
B
A
 
t
o
 
m
a
k
e
 
u
p

O
ctober 31, 1983, w

ould have set the E
B

A
 for a general revenue shortfall, thus violat-

rate even low
er than it did. S

ee O
rder, ing the proscription against retroactive

C
ase N

o. 8~
35-4 (July 1, 1983). T

he rate m
aking.

D
epartm

ent argues that the order in C
as~

 T
he P

S
C

 has broad authority to regulate
N

o. 82-35-1 (D
ecem

ber 30, 1982) consti- a utilty's business. U
.C

.A
., 1953, §54-4-1

t
u
t
e
s
.
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
 
m
a
k
i
n
g
 
b
e
c
a
u
s
e
 
i
t
 
(
R
é
p
L
.
V
o
L
.
 
6
A
,
 
1
9
7
4
,
 
S
u
p
p
.
1
9
8
5
)
.
 
T
h
a
t
 
a
u
-

perm
its U

P &
 L

 to take revenues collected thority, how
ever, m

ust be construed to har-
as part of the E

B
A

 rate and to pay them
 to m

onize w
ith the general rules for rate m

ak-
shareholders based solely on unexpectedly ing set by the legislature, to w

it: all rate
poor perfonnance. m

aking m
ust be prospective in effect and

U
P
 
&
 
L
 
a
r
g
u
e
s
 
t
h
a
t
 
t
h
e
 
P
S
C
'
s
 
a
c
t
i
o
n
 
w
a
s
 
r
a
t
e
s
 
m
a
y
 
b
e
 
f
i
x
e
d
 
o
n
l
y
 
i
n
 
g
e
n
e
r
a
l
 
r
a
t
e

m
erely an "accounting adjustm

ent" w
hich proceedings. U

.C
.A

., 1953, § 54-4-4(1) and
d
o
e
s
 
n
o
t
 
c
o
n
s
t
i
t
u
t
e
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
 
m
a
k
-
 
§
 
5
4
-
7
-
1
2
(
1
)
-
2
)
 
(
R
e
p
L
.
V
o
L
.
 
6
A
,
 
1
9
7
4
,
 
S
u
p
p
.

ing. U
P&

 L
 contends that the ratepayers 1985). It is true that the PSC

 has lim
ited

r
e
a
p
 
a
 
w
i
n
d
f
a
l
l
 
b
y
 
h
a
v
i
n
g
 
n
o
n
t
a
r
i
f
f
 
s
a
l
e
s
 
a
u
t
h
o
r
i
t
y
 
t
o
 
p
e
r
m
i
t
 
i
n
t
e
r
i
m
 
r
a
t
e
 
c
h
a
n
g
e
s

i
n
c
l
u
d
e
d
 
i
n
 
t
h
e
 
E
B
A
.
 
I
t
 
c
l
a
i
m
s
 
t
h
i
s
 
i
s
 
w
h
i
c
h
 
a
r
e
 
n
e
c
e
s
s
a
r
y
 
b
e
c
a
u
s
e
 
o
f
 
u
n
e
x
p
e
c
t
e
d

patently unfair because the com
pany incurs increases in certain specific types of costs;

f
i
x
e
d
 
c
o
s
t
s
 
e
v
e
n
 
w
h
e
n
 
g
e
n
e
r
a
t
i
n
g
 
f
a
c
i
l
t
i
e
s
 
s
u
c
h
 
a
u
t
h
o
r
i
t
y
 
i
s
 
s
p
e
c
i
f
i
c
a
l
l
y
 
g
i
v
e
n
 

i
n
 
t
h
e

are idled, and the revenues from
 nontariff fuel cost pass-through legislation. U

.C
.A

.,
s
a
l
e
s
 
s
h
o
u
l
d
 
b
e
 
a
v
a
i
l
a
b
l
e
 
t
o
 
m
i
t
i
g
a
t
e
 
t
h
o
s
e
 
1
9
5
3
,
 
§
 
5
4
-
7
-
1
2
(
3
)
(
d
)
 
(
R
e
p
L
.
V
ò
L
.
 
6
A
,
 
1
9
7
4
,

costs. F
inally, as an alternative argum

ent, S
upp.1985). H

ow
ever, neither the pass-

U
P
 
&
 
L
 
a
s
s
e
r
t
 
t
h
a
t
 
t
o
 
t
h
e
 
e
x
t
e
n
t
 
t
h
a
t
 
t
h
r
o
u
g
h
 
l
e
g
i
s
l
a
t
i
o
n
 
n
o
r
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s

n
o
n
t
a
r
i
f
f
 
r
e
v
e
n
u
e
s
 
i
n
 
t
h
e
 
E
B
A
 
a
r
e
 
r
e
s
t
r
i
c
t
-
 
g
e
n
e
r
a
l
 
g
r
a
n
t
 
o
f
 
r
e
g
u
l
a
t
o
r
y
 
a
u
t
h
o
r
i
t
y
 
p
e
r
-

ed to offsetting increased energy and fuel m
its a utilty to have retroactive revenue

costs,the E
B

A
 is invalid in its entirety. adjustm

ents in order to guarantee share-
W

e w
ill overturn the P

S
C

's order only if holders the rate of return initially antîcipa-
there is no substantial evidence, supporting ted.
t
h
e
 
P
S
C
'
s
 
f
i
n
d
i
n
g
s
,
 
i
f
 
t
h
e
 
P
S
C
 
a
c
t
e
d
 
i
n
 
T
h
e
 
P
S
C
'
s
 
r
e
l
i
a
n
c
e
 
o
n
 
t
h
e
 
p
a
s
s
-
t
h
r
o
u
g
h

excess of its statutory authority, or if the statute to justify its order ism
isplaced.l

order violated a. statutory or constitutional N
othing in the pass-through statute allow

s
right of the parties. S

ee, e.g., D
epartm

ent the revenues w
hich are specifically collect-

of B
usness, R

egulation v. Public Servce ed to cover anticipated fuel costs to be used

4. 'T
he ,P

S
 attem

pts to find statutory support for
the E

B
A

 by arguing that it w
as instituted in an

attem
pt to im

plem
ent the fuel cost pass-through

legislation. It is nard to understand how
 this

a
d
v
a
n
c
e
s
 
t
h
e
 
P
S
C
'
s
 
c
a
s
e
 
h
e
r
e
.
 
B
u
t
,
 
i
n
 
a
n
y

event, that suggestion seem
s farfetched. T

here
is nothing in the pas-through legslation that
sanctions the establishm

ent of an E
B

A
. T

he
passthrough legislation's purpse is quite lim

it-
e
d
:
 
i
t
 
p
e
r
m
i
t
s
 
u
t
i
l
t
i
e
s
 
t
o
 
c
o
v
e
r
 
e
x
c
e
s
s
i
v
e
 
f
u
e
l

costs w
hich could not be otherw

ise accurately.
forecast by allow

ing those costs to be im
m

edi-
a
t
e
l
y
 
p
a
s
d
 
t
h
r
o
u
g
h
 
t
o
 
c
o
n
s
u
m
e
r
s
 
v
i
a
 
a
b
b
r
e
v
i
-

a
t
e
d
 
p
r
o
c
e
e
d
i
n
g
s
.
 
U
.
C
.
A
.
,
 
1
9
5
3
,
 
§
 
5
4
-
7
-
1
2
(
3
)
(
d
)

(R
epl.V

oI. 6A
, 1974, S

upp.1985). T
he E

B
A

, on

t
h
e
 
o
i
h
e
r
 
h
a
n
d
,
 
,
t
a
k
e
s
 
i
n
t
o
 
a
c
c
o
u
n
t
 
r
e
v
e
n
u
e

i
t
e
m
~
:
;
à
s
 
w
e
l
l
-
s
ó
Í
I
e
t
h
i
n
g
 
w
e
l
l
 
o
u
t
s
i
d
e
 
t
h
e
 
p
u
r
-

p
ö
s
ê
S
'
O
f
 
t
h
e
 
p
a
s
s
-
t
h
r
o
u
g
h
 
l
e
g
i
s
l
a
t
i
o
n
.
 
T
h
e
 
o
n
l
y

relation that w
e can discern betw

een the pass-
through legislation and the E

B
A

 is that in be-
tw

een general rate-m
aking proceedings the,PSC

uses pass-through proceedings to adjust the fuel
cost com

ponent of the E
B

A
. W

e find no autho-
r
i
z
t
i
o
n
 
f
o
r
 
t
h
e
 
e
s
t
a
b
l
i
s
h
m
e
n
t
 
o
f
 
E
B
A
'
s
 
i
n
 
t
h
e

pass-through legislation; rather, w
e assum

e that
the E

B
A

 order w
as prom

ulgated under the C
om

-
m

ission's am
ple general pow

er to fix rates and
e
s
t
a
b
l
i
s
h
 
a
c
c
o
u
n
t
i
n
g
 
p
r
o
c
e
d
u
r
e
s
.
 
U
.
C
.
A
.
.
 
1
9
5
3
,

§
 
5
4
-
7
-
1
 
(
R
e
p
I
.
V
o
I
.
 
6
A
,
 
1
9
7
4
,
 
S
u
p
p
.
1
9
8
5
)
.

~
.~

-, . ¡\\;)X
'i~

~
.



4
2
4
 
U
t
a
h

720 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

S
T

A
T

E
 v. S

T
R

A
N

D
C
i
t
e
.
.
 
n
o
 
P
.
2
 
4
2
5
 
(
U
t
a
 
1
9
8
6
)

U
t
a
h
 
4
2
5

to m
ake up for general revenue shortfalls.

L
ikew

ise, nothing in the pass-through stat-
ute perm

its retroactive rate adjustm
ents to

be m
ade to cover unexpected increases in

fuel costs, even if the revenue so generated
is used to cover shortfalls attributable only
to the fuel cost increm

ent of the utilty's
rate. T

he pass-through legislation is very
l
i
m
i
t
e
d
:
 
i
t
 
s
i
m
p
l
y
 
p
r
o
v
i
d
e
s
 
a
n
 
e
x
p
e
d
i
t
e
d

,procedure w
hereby the P

S
C

 m
ay perm

it
utilties to quickly im

pose prospective rate
increases to cover increased fuel èosts.

W
e have previously held that a utility's

a
t
t
e
m
p
t
 
t
o
 
u
s
e
 
p
r
o
c
e
d
u
r
e
s
 
e
s
t
a
b
l
i
s
h
e
d
 

in
the fuel cost pass-through statute to recov-
er specific nonfuel-related expenses is in-
valid. See U

tah D
epartm

ent of B
usness

R
egulation, 614 P

.2d at 1248-9. T
he de-

cision iil this cae extends that holding to
prohibit the use of the pass-through statute .
to enable a utilty to recover revenue short-
falls resulting from

 errors in forecasting or
calculating an appropriate generai rate.
T
h
e
 
p
a
s
s
-
t
h
r
o
u
g
h
 

statute has not m
odified

the risk relationship that exists betw
een a

utilty and its custom
ers by reason of the

r
e
q
u
i
r
e
m
e
n
t
 
o
f
 
p
r
o
s
p
e
c
t
i
v
e
 
r
a
t
e
 
m
a
k
i
n
g
.

T
h
e
 
u
t
i
l
t
y
 
c
a
n
n
o
t
 
u
s
e
 
t
h
e
 

energy cost pass-
t
h
r
o
u
g
h
 
p
r
o
c
e
d
u
r
e
 
t
o
 
s
h
i
f
t
 

t
o
 
r
a
t
e
p
a
y
e
r
s

the risk of m
isprojecting nonenergy com

po-
nents of the general rate. O

ur holding is
c
o
n
s
i
s
t
e
n
t
 
w
i
t
h
 
t
h
o
s
e
 
o
f
 
o
t
h
e
r
 
c
o
u
r
t
 
t
h
a
t

have considered fuel cost adjustm
ent stat-

,utes and have determ
ined that such stat-

utes cannot be used to guarantee that a
utilty w

ill actually earn its authorized rate
of return. See, e.g., Southern C

alifornia
E

dison C
o., 576 P.2d at 945.

U
P &

 L
 argues very offhandedly that w

e
should find the E

B
A

 invalid because it
t
a
k
e
s
 
n
o
n
t
a
r
i
f
 
s
a
l
e
s
 
a
n
d
 
a
l
l
o
c
a
t
e
s
 
t
h
e
m
 
t
o

the benefit of ratepayers. T
hat issue w

as
not' the, focus of any presentation before
the C

om
m

ission or this C
ourt. W

e decline
to determ

ine the overall validity of the
PSC

's order establishing the E
B

A
 and the

p
r
o
p
r
i
e
t
y
 
o
f
 
t
h
e
 
P
S
C
'
s
 
d
e
t
e
r
m
i
n
a
t
i
o
n
 
t
h
a
t

c
e
r
t
i
n
 
c
o
s
t
s
 
a
n
d
 

revenues (including reve-
nues from

 nontariff sales) should be segre-
g
a
t
e
d
 
f
r
o
m
 
a
 
u
t
i
l
t
y
'
s
 
g
e
n
e
r
a
l
 
a
c
c
o
u
n
t
 
a
n
d

held in the E
B

A
. T

hese issues w
ere not

r
a
i
s
e
d
 
b
e
l
o
w
,
 
a
n
d
 
t
h
e
 
i
n
f
o
r
m
a
t
i
o
n
 
b
e
f
o
r
e

this C
ourt is inadequate to perm

it their
reasoned determ

ination.

E
ven if w

e did address the issues raised
by U

P &
 L

, it w
ould not affect our holding.

I
t
 
i
s
 
o
f
 
n
o
 
i
m
p
o
r
t
 
t
h
a
t
 
t
h
e
 
n
o
n
t
a
r
i
f
f
 
r
e
v
e
-

nue, w
hich flow

ed into the E
B

A
 rather

than into general revenues, m
ight be avail-

a
b
l
e
 
t
o
 

U
P &

 L
 if the E

B
A

 did not exist or
w
e
r
e
 
s
t
r
c
t
u
r
e
d
 
d
i
f
f
e
r
e
n
t
l
y
.
 
I
n
 
d
e
t
e
r
m
i
n
-

ing the validity of the order here under
review

, the fact that the P
S

C
's m

otive w
as

to correct som
e untow

ard., effects of a
faultily,constrcted E

B
A

 w
ould be irreie-

v
a
n
t
.
 
T
h
e
 
b
a
r
 
o
n
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
 
m
a
k
i
n
g

has no exception for m
issteps m

ade in the
ratem

aking process. C
orrective action can

b
e
 
t
a
k
e
n
,
 
b
u
t
 
i
t
 
m
u
s
t
 
b
e
 
p
r
o
s
p
e
c
t
i
v
e
 
o
n
l
y
.

See U
.C

.A
., 1953, § 54-4-4 and §54-7-12

(R
epl.V

ol. 6A
, 1974, S

upp.1985). T
he nar-

r
o
w
 
i
s
s
u
e
 
b
e
f
o
r
e
 
u
s
 
i
s
 
w
h
e
t
h
e
r
 
t
h
e
 
P
S
C
'
s

actions am
ounted to retroactive rate m

ak-
ing. A

ny other issues, including those dis-
cussed by Justice Stew

art, m
ust be re-

solved in another case properly raising
them

.

T
he orders of the PSC

 are reversed.

ly the reasons for its action and the actual
m

anner of operation of the E
B

A
, I am

 not
a
b
l
e
 
t
o
 
r
e
a
c
h
 
a
 
c
o
n
c
l
u
s
i
o
n
 
a
s
 
t
o
 
w
h
e
t
h
e
r

the adjustm
ent w

as ilegaL. ,T
he difficulty

is highlighted by U
P &

 L
's suggestion that

the C
om

m
ission's order establishing the

E
B

A
 is unlaw

fuL
. Since U

P &
 L

 did not
appeal that order w

hen it w
as entered, did

n
o
t
 
r
a
i
s
e
 
t
h
e
 
i
s
s
u
e
 
o
n
 
a
 
c
r
o
s
s
-
a
p
p
e
a
l
 
i
n
 
t
h
e

instant case, and has not really briefed it,
the issue cannot now

 be raised. B
ut the

E
B

A
 does appear to have produced distor-

t
i
o
n
s
 
i
n
 
t
h
e
 
c
o
m
p
a
n
y
'
s
 

a
c
c
o
u
n
t
i
n
g
 
p
r
o
c
e
-

dures. W
hether those distortions favor the

com
pany or the ratepayer in the long run is

sim
ply not dealt w

ith in the findings.
I w

ould rem
and the case to the C

om
m

is-
s
i
o
n
 
f
o
r
 

additional findings.

t
i
o
n
;
 
a
n
d
 
(
4
)
 
"
m
a
t
e
r
i
a
l
i
t
y
"
 
o
f
 
d
e
f
e
n
d
a
n
t
'
s

allegedly false statem
ent w

as question of
law

 to be determ
ined by trial cour.

A
ffirm

ed.

H
ow

e,J., fied concurrng opinion.

1. P
erjury *"24
Law

 does not require that perjury in-
form

ation set forth exact w
ords of perjured

testim
ony; inform

ation need only set out
such testim

ony in substance.

2. Indictm
ent and Inform

ation *,71.4(11)
Perjury inform

ation alleging that de-
fendant, w

hile debtor in civil case, falsely
stated that he had no assets w

ith w
hich to

satisfy existing judgm
ents against him

 w
as

sufficient to notify defendant of charge
a
g
a
i
n
s
t
 
h
i
m
 

and enable him
 to prepare his

defense, even if statem
ent recited in infor-

m
ation w

as not direct quotation.

3
.
 
C
r
i
m
i
n
a
l
 
L
a
w
 
*
"
1
0
4
4
.
1
(
2
)

D
efendant w

ho did not request bil of
particulars could not be heard to com

plain
on appeal that inform

ation w
as inadequate

to enable him
 to prepare his defense.

4. C
rim

inal Law
 *"1167(1

Indictm
ent and Inform

ation *"171
In order for variance betw

een inform
a-

tion and proof adduced at trial to be fatal,
thus m

andating reversal, it m
ust affect

substantial rights of accused either by in-
sufficiently inform

ing him
 of charges

against him
 such that he, is taken by sur-

prise and prevented from
 presenting proper

defense, or by aw
arding him

 insufficient
protection against reprosecution for sam

e
offense.

5. P
erjury *"29(4)
Ê

V
idence adduced at perjury trial cen-

tering around w
hether defendant had nego-

tiable securities or savings accounts w
hich

could be used to satisfy civil judgm
ent

against him
 w

as not fatally at variance
w
i
t
h
 
i
n
f
o
r
m
a
t
i
o
n
 
a
l
l
e
g
i
n
g
 
t
h
a
t
 
d
e
f
e
n
d
a
n
t

m
ade false m

aterial statem
ent under oath

at official proceeding by stating that he
had no assets w

ith w
hich he could satisfy

existing civil judgm
ents, in light of proba-

H
O

W
E

, J.,concurs in the dissenting
opinion of ST

E
W

A
R

T
, J;

w
o ~ K

E
Y

 N
U

M
B

E
R

 SY
ST

M
T
'
"
 
.
-

H
A

L
L

, C
.J., and D

U
R

H
A

M
, J., concur.

S
T

E
W

 A
R

T
, 

Justice (dissenting):

T
he C

om
m

ission's order did not retroac-
tively change the rates paid for electricity.
W

hat the order apparently did w
as to ad-

j
u
s
t
 
t
h
e
 
E
n
e
r
g
y
 

B
alancing 

A
c
c
o
u
n
t
 
(
E
B
A
)

s
o
 
t
h
a
t
 
a
d
d
i
t
i
o
n
a
l
 
n
o
n
t
a
r
i
f
f
 
r
e
v
e
n
u
e
s
 
a
r
e

attributable to the com
pany, rather than

t
h
e
 
r
a
t
e
p
a
y
e
r
s
.
 
W
h
e
t
h
e
r
 
t
h
a
t
 
"
a
c
c
o
u
n
t
i
n
g

adjustm
ent," as U

tah P
ow

er and Light (U
P

&
 L

) calls it, constitutes retroactive rate-
m

aking is not clear to m
e on the facts of

this case because the C
om

m
ission's find-

ings sim
ply do not explain how

 the E
B

A
operates, especially w

ith respect to the in-
clusion in that account cif jurisdictional and
nonjurisdictional revenues, rather than just
f
u
e
l
 
c
o
s
t
s
.
 
F
u
r
t
h
e
r
m
o
r
e
,
 
I
 
t
h
i
n
k
 
t
h
e
 
c
o
n
-

c
e
p
t
 
o
f
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
i
n
g
 
i
s
 
m
o
r
e

com
plicated than the m

ajority opinion indi-
cates, and m

ight not apply in this case.
S
i
n
c
e
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
f
i
n
d
i
n
g
s
 
o
f
 
f
a
c
t
 
a
n
d

conclusions of law
 fail to explain adequate

S
T

A
T

E
 of U

tah, P
laintiff and

R
espondent,

v.

J
e
r
r
 
V
.
 
S
T
R
A
N
D
,
 
a
k
a
 
J
e
r
r
y
 
V
e
r
n
e

S
trand, D

efendant and A
ppellant.

,
 
N
o
.
 
2
0
3
4
4
.

Suprem
e C

ourt" of U
tah.

M
ay 30, 1986.

A
fter rem

and, 674 P.2d 109, defendant
w

as convicted in the T
hird D

istrict C
ourt,

S
alt Lake C

ounty, H
om

er F
. W

ilkinson, J.,
of m

aking a false m
aterial statem

ent under
o
a
t
h
 
a
t
 
a
n
 
o
f
f
i
c
i
a
l
 
p
r
o
c
e
e
d
i
n
g
,
 
a
n
d
 
h
e
 
a
p
-

pealed. T
he S

uprem
e C

ourt, H
all, C

.J.,
held that: (1) inform

ation w
as sufficient to

notify defendant of charge against him
; (2)

there w
as no fatal variance betw

een infor-
m
a
t
i
o
n
 
a
n
d
 

evidence adduced at trial; (3)
evidence w

as sufficient to sustain convic-

: ~
,


